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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,

:

PlaintiftfAppellee,

:

v.

:

BA QUANG TRAN,

:

Case No. 980051 -CA

Priority No. 2

Defendant/Appellant

BRIEF OF PLAINTIFF - APPELLEE

STATEMENT OF JURISDICTION
The instant action comes within the original jurisdiction of the Supreme Court of
the State of Utah. Utah Code Ann. § 78-2-2(i) (1996). This matter was poured-over to
the Utah Court of Appeals on January 26, 1998 (R. 156) by order of the Supreme Court.
Utah Code Ann. § 78-2-2(4) (1996). This Court has jurisdiction over the present appeal
pursuant to Utah Code Ann. § 78-2a-3(j) (1996).
STATEMENT OF THE ISSUES
1. Defendant's challenge to the jury's verdict is barred because the defendant has
failed to provide this Court with Plaintiffs Exhibit 23 (tape recording of the defendant
calling 911 after the murder) and Plaintiffs Exhibit 26 (video tape of a portion of the
police interview with the defendant).

1

STANDARD OF REVIEW: In the absence of an adequate record on appeal, the
appellate court will presume the correctness of the proceedings below. State v. Wetzel.
868 P.2d 64, 67 (Utah 1993); State v. Snyder. 932 P.2d 120, 131 (Utah App. 1997).
2. There is sufficient evidence to support the jury's verdict that the defendant,
when he intentionally killed Kim Lein Vo, was not acting in self-defense.
STANDARD OF REVIEW: Appellate courts give broad deference to the fact
finder, and this Court "reviews the evidence and all reasonable inferences drawn from
that evidence in the light most favorable to the jury's verdict and reverses only if that
evidence is so 'inconclusive or inherently improbable that reasonable minds must have
entertained a reasonable doubt that the defendant committed the crime of which he ... was
convicted.'" State v. Souza. 846 P.2d 1313, 1322 (Utah App. 1993).
DETERMINATIVE STAT UTES AND RULES
Utah Code Ann. § 76-5-203. Murder (1996) (partial)
(l)Criminal homicide constitutes murder if the actor.
(a) intentionally or knowingly causes the death of another;
(2) Murder is a first degree felony.
STATEMENT OF THE CASE
In an information dated and filed December 24,1996, and an amended information
filed January 24, 1997 (R. 1-3), Ba Quang Tran was charged with Murder, a first degree
felony, and Violation of a Protective Order, a class A misdemeanor. The victim was Kim
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Lein Thi Vo. R. 1. After a jury trial, starting on September 29, 1997 (R. 219), Tran was
found guilty on both counts. R. 621.
On November 12, 1997, Tran was sentenced to an indeterminate term of not less
than five years and that could be for life on the Murder conviction. He was further
sentenced to serve a consecutive term of from 0-5 years for a weapons enhancement.
Tran was sentenced to serve concurrently 365 days on the Violation of a Protective Order
conviction. R. 137-39. On November 17, 1997, Tran filed this appeal. R. 141-43. This
appeal was poured-over by the Utah Supreme Court to this Court on January 26, 1998. R.
156.

STATEMENT OF RELEVANT FACTS
On December 9, 1996, Ms. Vo obtained a protective order against Ba Quang Tran.
R. 426.l On the night of either the tenth or eleventh of December, 1996, Tran called
Donna Sue Dolph, Ms. Vo's landlord. R. 319. Tran told Ms. Dolph that "he had a paper
from the court - or a paper from somewhere saying that he had to go to court." R. 31920. Tnn then told Ms. Dolph that "if Lein [Ms. Vo] wasn't around that I shouldn't look
for her because she went to California to her sister's house." R. 320. Ms. Vo did not
have any sister living in California. All of Ms. Vo's sisters live in Viet Nam. R. 334-35.

1

This was apparently either an ex parte order or a notice for the hearing on a
protective order. The actual hearing on the protective order would not occur until
December 12, 1996. R. 326.
3

He also told her that she should tell anyone, including law enforcement officers, that Tran
would not hurt Ms. Vo. Id.
At 10:24 a.m., Sunday, December 22, 1996, the Ogden City Police Deparment
received a 911 telephone call from Ms. Vo's apartment, made by Tran. R. 383-385.
Because the tape recording of this call has not been presented on appeal, we don't know
exactly what Tran said in this conversation. But in closing argument, the prosecution
reminded the jury that Tran had stated that he had killed Ms. Vo because he was very
mad. R.615. "[w]e get protective order, we mad." R. 616.
When Officer Shellstead responded to the call, Tran opened the door, held his
hands in front of himself and "[h]e said 1 kill my wife. She got court papers so I kill her."
R. 291. After another officer took control of Tran, Officer Shellstead entered Ms. Vo's
apartment looking for the victim. R. 292. He found Ms. Vo's three children watching
television in the living room (R. 293) and Ms. Vo dead on the floor of the back bedroom
(R. 294). When Officer Shellstead found Ms. Vo, her whole body was extremely stiff
and the whole body started to pivot when he tried to move part of it to check her neck. R.
295. Edward Rhodes, an investigator for the state medical examiner's office, examined
the deceased at approximately noon of December 22, 1996. R. 572. At that time, the
body was in full rigor mortis. R. 574. Dr. Maureen Jane Frikke, the Assistant Medical
Examiner, testified that it takes between eight and twelve hours for full rigor mortis to
develop. R. 378. On this evidence, it would appear that Ms. Vo died at no later than two
4

or three in the morning of December 22, 1996 (at least eight hours before her body was
examined by Officer Shellstead).
Dr. Frikke performed the autopsy on Ms. Vo. R. 339. She found three types of
injuries on Ms. Vo's body. R. 341. Ms. Kim Vo had been strangled, stabbed and cut, and
beaten. The defendant has marshaled the medical evidence of the injuries as follows:
Dr. Maureen Frikke found the following injuries on Kim during the
autopsy: stab wound and cuts in the neck, throat, chest, hands and arms (R.
341-342); the largest cutting injury ran from the upper right to the lower
center of Kim's neck and was comprised of three separate cuts (R. 344);
several layers on each side of the neck were cut through, the internal and
external jugular veins had been severed as well as the carotid artery, the
trachea, windpipe and thyroid gland (R. 345); the stab and cutting wounds
had penetrated through the backbone itself, chipping out little pieces of
bone (R. 345-346); Kim had a stab wound at the base of her tongue and one
under the angle of her jaw (R. 346); an exit wound was found on the lower
left side of her neck (R. 347); Kim had two stab wounds below her collar
bone (R. 347); there were four stab wounds on the inside of her left arm in
the area of her biceps, one of which exited so that it was possible to put a
probe through it (R. 348); there was an incision, which did not go through
the skin, in the same area (R. 348); there [were] two cuts and a scraping
injury on the front of Kim's upper right arm (R. 349); Kim had a cut which
ran from the base of [the] thumb to the base of the palm on her right hand
(R. 350); on the back of her left hand there was a stab wound which went
into the flesh of the hand (R. 350); Kim had thousands of pinprick
hemorrhages, called petechia, on her face and in the tissues of her eyes
which occur during strangulation as pressure is applied to the neck and then
released repeatedly and is a sign of a living victim (R. 353-354); Kim had
three bruises along the angle of her jaw, a fourth bruise beneath the jaw and
a fifth bruise under the left side of the jaw, which, in [Dr. Frikke's] opinion,
were finger marks (R. 356-357); severe pressure was applied to Kim's neck,
indicated by the fracture of the cricoid cartilage of the voice box which is
very elastic, which fracture is quite uncommon in a young person Kim's
age (R. 358); Kim had several scrapes on the right side of her face, on the
jaw and on the left side of her neck (R. " ^0 ; there were small scraping
5

injuries on the right upper arm and a bruise on her calf (R. 360); Kim had
extensive hemorrhaging in the temporalis muscle on the left side of her
head, [indicating] that she had been struck on the head (R. 361); blood had
been sucked down [into] Kim's lungs, showing that she had tried to breathe
after her throat was cut (R. 368).
Brief of Appellant at 8-9.
Having considered the wounds to Ms. Vo's arms and hands, Dr. Frikke's expert
opinion was that these were defensive wounds, received while trying to protect oneself
from being injured by a knife being wielded by another. R. 351-52 The holes in the
collar of Ms. Vo's shirt did not match the location of the injuries on her body. R. 363.
This was because the neck of the shirt had been pulled around so that the back part of the
collar was now on the front of Ms. Vo's neck. R. 363. Dr. Frikke's opinion, based on all
of this evidence, was that Ms. Vo's was held from behind and stabbed by someone from
behind. R. 365.
SUMMARY OF ARGUMENT
Tran's only claim on appeal is that the jury should have believed his claim of selfdefense instead of the evidence that contradicted the defendant's testimony. This Court
should assume that there was adequate evidence to support the jury's verdict because the
defendant has failed to provide an adequate record on appeal. The exhibits (photographs,
audiotape and videotape) that the jury considered have not been made part of the record
on appeal.
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Further, when the evidence is viewed in the light most favorable to the jury's
verdict, the evidence of Iran's guilt is neither inconclusive nor inherently improbable.
Tran's testimony was contradicted in many parts by the remainder of the evidence and the
presence of conflicting testimony did not preclude the jury from finding Tran guilty
beyond a reasonable doubt.
ARGUMENT
I. IN THE ABSENCE OF AN ADEQUATE RECORD,
THE PROCEEDINGS BELOW WILL BE PRESUMED
TO HAVE BEEN CORRECT
Tran's only claim on appeal is that insufficient evidence was presented to the jury
to overcome his claim of self-defense. But the trial exhibits that were presented to the
jury have not been made a part of the record on appeal. This important evidence that is
missing from the record on appeal includes; photographs of the victims wounds (P2-P19,
P. 21 and P.22) (R. 634, 636), the audiotape of the 911 telephone call made by Tran after
the death of Ms. Vo (P. 23) (R. 636), and a videotape that showed a portion of the
statement given by Tran to police (P.26) (R. 636).
The photographs that are missing from the record on appeal showed the wounds
that were inflicted upon Ms. Vo. In closing argument, these photographs, and the
testimony of the Assistant Medical Examiner, Dr. Frikke, were used to demonstrate that
the physical evidence contradicted Tran's claim of self-defense. R. 595-600. Plaintiffs
Exhibit 23 (the 911 call) was played for the jury. R. 385. The prosecution relied heavily
7

upon that piece of evidence in its closing argument. R. 614-15. And yet this evidence
has not been provided for this Court to consider on appeal. Plaintiffs Exhibit 26
(videotape of police interrogation) was shown to the jury. R. 481. Again, the State of
Utah relied upon it in its closing argument. R. 389. Defendant asks this Court to overturn
the jury's verdict, claiming that there was insufficient evidence without providing this
Court an adequate record of the evidence.
"In the absence of an adequate record on appeal, this Court can only assume the
regularity of the proceedings below." State v. Wetzel 868 P.2d 64, 67 (Utah 1993); State
v. Snvder, 932 P.2d 120, 131 (Utah App. 1997). It was the defendant's burden to marshal
the evidence. State v. Vessev, 967 P.2d 960, 966 (Utah App. 1998); State v. Blubaugh,
904 P.2d 688, 699 (Utah App. 1995).
When the exhibits that were presented to the jury have not been made a part of the
appellate record, the defendant is incapable of meeting his duty of marshaling the
evidence. Though Tran did seek to marshal some of the evidence contained in the two
volumes of trial transcript, this is not the entirety of the evidence upon which the jury
found the defendant guilty of murder. Because of the absence of an adequate record on
appeal, the State of Utah urges this Court to assume the regularity of the proceedings
below.
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II. SUBSTANTIAL EVIDENCE SUPPORTS THE
JURY'S VERDICT OF MURDER
The only claim raised on appeal by the defendant, is that there is insufficient
evidence to support the jury's rejection of Tran's claim of self-defense. In such
circumstances, the legal standard the defendant must meet is the same as in all challenges
to the sufficiency of the evidence to support a jury's verdict.
When reviewing the sufficiency of the evidence supporting a
conviction, we will reverse the conviction only when the
evidence, viewed in the light most favorable to the verdict, "is
sufficiently inconclusive or inherently improbable that
reasonable minds must have entertained a reasonable doubt
that the defendant committed the crime of which he was
convicted."
State v. Ouada. 918 P.2d 883, 887 (Utah App. 1996); State v. Buck 700 P.2d 701, 703
(Utah 1985) (applying this test to a claim that the jury erred in not believing the
defendant's claim of self defense). "The presentation of conflicting evidence does not
preclude a finding of guilt beyond a reasonable doubt." State v. Kirgan, 712 P.2d 240,
241 (Utah 1985); State v. Underwood. 737 P.2d 995, 996 (Utah 1987) ("Defendant took
the stand and testified that he acted in self-defense. His testimony contradicted that of
numerous witnesses for the State. Contradictory testimony, without more, is not grounds
for reversal."); State v. Buel.
There is no dispute that Tran killed Ms. Vo. In his opening statement to the jury,
Tran's counsel stated "Mr. Tran killed Ms. Vo. There is absolutely no question to it." R
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286. In claiming that the State failed to prove that Tran intentionally killed Ms. Vo, the
defendant relies solely on his claim that he acted in self-defense.
In attacking the jury's verdict, Tran erroneously focuses on only four points, and
disregards the remainder of the evidence that was before the jury and that supported its
conclusion that Tran did not act in self-defense. Tran also fails to consider the many facts
that were in evidence that directly contradicted the defendant's testimony.
The first point relied upon by Tran is his claim that, without considering the
evidence, there was insufficient evidence to show that he intentionally killed his wife,
because he acted in self-defense. Second, Tran claims that the State relied upon the fact
that Tran discarded the murder weapon improperly as evidence of flight. Third, Tran, at
length, seeks to show conflicts between the testimony of Ms. Dolph and other evidence
presented at trial. Tran claims that these conflict make it mandatory upon the jury to
disregard Ms. Dolph's testimony. Finally, Tran claims that the extensive injuries suffered
by Ms. Vo do not alone show that Tran did not act in self-defense.
A. The evidence supports the jury's verdict that Tran intentionally killed Vo
Tran's claim that the State of Utah failed to prove that he intentionally killed Vo is
based on Justice Stewart's dissent in State v. Herrera, 895 P.2d 359, 377 (Utah 1995)
("An adult who kills intentionally does not commit a criminal act if he acts in self-defense
or in defense of others."). For two reasons, this reliance is misplaced. First, Justice
Stewart did not state that a claim of self-defens^ negated the intent to kill. Rather, he
10

stated the correct law that to kill another intentionally, in self-defense, is not a criminal
act. The second problem with Tran's reliance is that he is relying on the dissent in
Herrera, and not on the majority decision, which does not involve the question of selfdefense, but of insanity.
Tran admitted that he killed Ms. Vo. If the jury did not find his claim of selfdefense to be credible, then it properly could find him guilty of intentionally killing her.
Defendant's claim is a circular argument. The mere fact that self-defense is claimed does
not preclude the jury from rejecting that claim and finding that it was an intentional
murder. Rather, the important question is what evidence there was against and in support
of the claim of self-defense.
B. No claim of flight or concealment was made
Defendant also claims that the State of Utah improperly relied on evidence that the
murder weapon was thrown in a dumpster by the defendant as proving intent to kill.
Brief of Appellant at 10. This is not accurate. The only use made by the State of the
defendant throwing away the murder weapon was to show the time element. R. 600.
As will be shown below, the defendant's version of the facts conflict with the other
evidence presented at trial in many ways. One of those inconsistencies was the fact that
the defendant claimed that Ms. Vo died shortly before he called 911 at 10:24 a.m. that
morning. And yet he left the house, got rid of the murder weapon, went to two other
homes, and then returned to Ms. Vo's apartment all within 10 to 30 minutes by his story.
11

R. 453-55, 458, 481-88. The purpose was to impeach, as the defendant's counsel
recognized at the time (R. 458) and not to show flight or concealment.
C. The jury could rely on Ms. Dolph's testimony
Tran claims that, due to actual or perceived inconsistencies, the testimony of Ms.
Vo's landlord, Ms. Dolph was so discredited that the jury could not consider it. The mere
fact that there is conflicting testimony does not prove that there was an insufficiency of
evidence. In State v. Humphrey. 793 P.2d 918, 924 (Utah App. 1990), this Court
explained that it was the jury's function to resolve questions of reliability and to weigh
conflicting evidence and draw conclusions therefrom. State v. Harry, 873 P.2d 1149,
1150 (Utah App. 1994) ("When evidence is in conflict in a jury trial, 'we assume that the
jury believed those facts that support its verdict, and we view the facts and the reasonable
inferences that arise from those facts in a light most supportive of the jury's verdict.'").
Tran cites to two facts in Ms. Dolph's testimony as showing that her evidence was
so unreasonable. First, that Dolph states that Tran told her of the protective order that
was signed on December 12, 1996 in a telephone conversation one or two days before it
was signed. Second, that Officer Weloth did not recall Dolph telling him of Tran's claim
that Ms. Vo had gone to California to visit a non-existent sister. Further, that this fact
was not mentioned in a statement Ms. Dolph gave to the police.2

2

The statement of Ms. Dolph referred to is not in the record.
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In her testimony, Ms. Dolph did not say that Tran told her there was a protective
order against him signed by the court, but rather that he had received a paper from the
court, or from somewhere, saying that Tran had to go to court. R. 319. Part of the reason
for the telephone call was for Tran to ask Ms. Dolph if the defendant had to go to court
for the hearing as indicated on the paper Tran had received. R. 319-20. It was Tran's
counsel who called this document a restraining order, and Ms. Dolph again insisted that
she only knew that Tran had told her that he had received a document saying that he had
to go to court. R. 326-27. Far from being completely unreliable, Ms. Dolph's testimony
was supported by Trans own testimony. Tran testified that on December 9, 1996 (one or
two days before the telephone call) that he was contacted by Ms. Vo, who told him she
had received a protective order and that she had a paper for Tran to pick up. R. 426-27.
Admittedly, Ms. Dolph did not inform the police of all of her conversation with
Tran when she was interviewed by Officer Weloth. While all of these claims may create
a question as to whether or not Ms. Dolph's testimony at trial was accurate, it was the
very type of conflicting evidence that it is the jury's duty to consider and weigh. The jury
was well within its rights to believe Ms. Dolph's testimony and to reject the defendant's
efforts to impeach it.
D. The extent of Ms. Vo's injuries contradict Tran's claim of self-defense
The extent of Ms. Vo's injuries provide evidence that conflicts with the
defendant's testimony that he was only trying t<> defend himself. The severity of the
13

injuries to her throat, both by strangulation and by knife wounds, contradicts Tran's claim
that Ms. Vo must have cut herself in the effort to stab the defendant. R. 429, 476-77. The
very number of severe stab wounds inflicted on the victim is strong evidence that they
were not received while she was trying to attack the defendant, but rather while the
defendant was attacking her. They are physical evidence that clearly called into question
the accuracy of the testimony provided by the defendant and supported the jury's decision
to not believe Tran's claim of self-defense.
£. Tran failed to even challenge other evidence that supports the jury's verdict
On appeal, Tran makes the four above referenced attacks against the evidence that
supports the jury's verdict. But there was significant testimony that supported the jury's
decision and that is not inconclusive or inherently improbable.
Officer Shellstead testified that Tran told him that he had killed Ms. Vo not in selfdefense, but because she had sought and obtained a protective order. R. 291. The same is
apparently true of Tran's comments in the 911 telephone conversation that we do not
have in the appellate record, but which the jury heard. R. 385. Tran did admit that he
told the dispatcher in the 911 call at least four times that he had killed Ms. Vo with a
knife. R. 502.
Dr. Frikke's expert opinion was that the injuries to the arms, hands, and palms of
the victim were defensive wounds, received while trying to protect herself from an
assailant. R. 351-52. If the strangulation and stabbing wounds were inflicted at the same
14

time, it was Dr. Frikke's opinion that the assailant was standing behind the victim. R.
520.
The jury had the medical evidence, Tran's comments to Officer Shellstead and in
the 911 call, and Ms. Dolph's testimony. This provided the jury with evidence that was
not "so inconclusive or inherently improbable that reasonable minds must have
entertained a reasonable doubt that the defendant" murdered Ms. Vo. State v. Souza at
1322.
But the jury also had much more evidence that the defendant has not mentioned in
his appellate brief. The jury had to decide whether or not it believed Tran's testimony.
But there was a large amount of evidence that contradicted the defendant's claim of selfdefense. It was the jury's function to weigh the defendant's testimony and draw
conclusions therefrom. State v. Humphrey at 924. Given the amount of evidence that
contradicted Tran's testimony, it was reasonable for the jury to reject his claim of selfdefense.
1. Tran claimed that he slept the night of December 21-22, 1996 in the home of
Hung Trieu. R. 465. That Tran woke up after it was light on the morning of Sunday,
December 22, 1996. R. 466. That Ms. Vo, after it was light that morning, came to
Trieu's home and asked Tran to come back to her apartment. R. 466-67.
Trieu testified that Tran left his home on Saturday, December 21, 1996 at
approximately nine in the evening. R. 531. Tran told Trieu "he said he go take care of
15

some business." Id Trieu did not see Tran again until after Vo was dead. R. 533. Trieu
went to bed at 2:00 a.m. that Sunday morning, and Tran did not return to his home that
night. R. 533-37.
Tran testified that the officers arrived at Ms. Vo's apartment at 10:30 a.m. that
Sunday morning. R. 451. The evidence of rigor mortis showed that Ms. Vo had been
dead for at least eight hours before she was examined by Officer Shellstead at 10:30. On
the shortest day of the year, the physical evidence shows that Ms. Vo was dead long
before Tran claims she came to Trieu's home after it was light that morning.
2. Dr. Frikke was shown Plaintiffs Exhibit 26 (a videotape of Tran demonstrating
how the death occurred to the police that is not in the appellate record). R. 5!2-13. Dr.
Frikke's expert opinion was that none of the cuts found on the victim's throat were
received as claimed by the defendant. R. 517. The cuts in the victim's shirt were also not
consistent with the claims of the defendant as to how the victim died. R. 517-18. Nor did
the defendant's demonstration explain the defensive wounds received by the victim or the
strangulation of the victim. R. 522-23.
3. Tran's claim that Ms. Vo died only ten to thirty minutes before he called 911 is
contradicted again by the physical evidence that she died at least eight hours before the
officers arrived. Further, his own testimony as to his travels to get rid of the murder
weapon and change his clothes at two different addresses contradicts his claim. R. 45355,458,481-88.
16

When all of the evidence is considered, the record reveals more than sufficient
evidence to support the defendant's conviction of Murder. The jury weighed the evidence
that contradicted and conflicted with Tran's testimony and found the defendant's claim of
self-defense to be false. Because the jury's finding that Tran killed Ms. Vo, and that it
was not done in self-defense, can "be reasonably made from the evidence and all
reasonable inferences that can be drawn from it, our inquiry stops, and we sustain the
verdict." State v. Humphrey, at 924. For these reasons, the State of Utah asks this Court
to affirm the defendant's conviction of murder.3
CONCLUSION
For the reasons stated above, the State of Utah urges this Court to affirm the
conviction of the defendant for Murder.
ORAL ARGUMENT AND A PUBLISHED OPINION
NOT REQUESTED BY THE PLAINTIFF-APPELLEE
The State of Utah does not request oral argument and a published opinion in this
matter. The questions raised in this appeal are not such that oral argument or a published
opinion are necessary, though the State of Utah desires to participate in oral argument if
such is held by the Court.

3

The defendant has not challenged his conviction of violating a protective order
and that matter is not before the Court.
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